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PREFACE. it 
| theſe. Authors; Hale's Hiſtoria Placito- 
rum Coronz ; Hawkins's Pleas of the 
Crown: The Authers. F which. Lord ' 
Cambden 9 allows to be very able Writers 
on the Crown Law; and two or three 
more have furniſhed me with what I 
"wanted relative to thoſe Matters; and I 
- have annexed their Quotations of the ay To 
ferent Authors, for the Satisfattion 8 
thoſe who may chuſe to examine theſe Re 
ferences more particularly : All Books on 
eitber Statute or Common Law, are, it 
4 great Meaſure, Compilations: Part 
| o of this Treatiſe I have already acknow=- 
te 775 to be ſo; and will further can- 
dialy confeſs ( to uſe the Words of Mr. 
Lewis, in the Preface of his Origines 
Hebræ, which the Authors of the Uni- 
verſal Hiſtory have alſo adopted} that. I 
Save taken the Liberty ** to tranſlate, 
. * imitate, and even literally to introduce 
% any Parts of the Authors from whom 
„ T have made my Collection, if 1 * 
« them really conducing to the Uſe, or 
. Ornament of the Def gn, not being able 
= to di * any Merit, or Cunning, in 
=_ * varying 


«-4< Vide Lord Cambden' 8 Argument 1 in W 
Mr. we. from the Tower. 
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i PREFACE. 
. varying the Style and Senſe of 5 
4. ag *, or no otber Pur po 2 an tg con- 
e cealt Ignorance of the Tranſcriber,or 
Ki deferoy an Obligation of Gratitude, which 
4 ought to be confeſi d to all Mankind.” 
No Author, I believe, has ever wrote : 
.on Courts-Martial before, though fome- 
thing on that Subjef# was much wanting 
5 15 10 Guidance of .Officers, wha may 
7 ed on that Duty; therefore, if 
this 2 neats/e bas no other Merit, it may 
* claim that of being new. 
rey ance of Style I have neither Time 
Bilities to attempt; Perſprouty and 
C . have been my only Aim; and T 


| | flatter myſelf, n as 


Zo make myſelf int elligible. 
Wo Author, is infallible ; all are liable 
150 err, and particularly. thoſe. who are 
a to introduce Matters they are not 
thoroughly verſed in; this I hope will be an 
Excuſe for me, if I have erred in any 
Pros of Law that I have laid dum; 
and I have the further Satisfaion to ſay, 
that what I have advanced is founded on 
tte beſt Authorities, the Truth of which 


: 4 the ſeveral Quotations will ſhew, andthere- 


fore i I am wrong, I cannot be accuſed 
of being guilty of the Primitive Error. . 
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PART E: 


of Martial Law, and Conn n | 


in general, 
HE Court of Chivalry, 


1 of which were the High Con- 
| ſtable, and the Earl Marſhal, is the 
Fountain of Martial Law i in Began. 
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a Perſon of the greateſt Power, and the 
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Marſhal's Court, the Nu es 


Poſt originally hereditary; but it being 
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Authority to be 
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the Reign of Henry "ha VIllth, 10 
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the D of Bulkin gham, who then 
beld it, was executed, No has only been : 
appoin ted pro bac vice. Y | 


Tur Office of Earl Marſhal Nil ſub- 
ſs but his Right of being one of the 
= of Martial Law ſeems to have 
ong-fince ſublided. | 


Name t the Origin; or the Extent of 
Power of the Court of Chivalry, are ex- 
actly aſcertained, but from the Statute 
K 4 th Richard II. which reſtrains its 

urid. diction to Things touching War, 
— determined by the common Law, 
and relative to theſe, requires the Con- 
ſtable to proceed according to ancient 


_ 'Vaage, we may naturally conceive firſt, Fee 


from the Reſtriction, 
had formerly a more 


the Refe- 
rence to ancient Uſage, that it had an 
ancient eſtabliſh'd Authority concerning 
theſe Matters; but whatever might be 
"04 original Inſtitution of theſe Officers, 


2 ue. Hitt of the ie Exchequer, Fol. 27, 28, 0 
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at this Court 
: neral Juriſdic= 
tion; and, ſecondly, rom 


or 


„ 
or the Nature of their Authority, their 
Juriſdiction has been ſince limited by 
certain Acts of Parliament; and the 
Poſt of High Conſtable having been laid 
aſide, _ that of Earl Marſhall con- 
fined to the marſhalling, and ordering 
the Coronations, Marriages, Funerals, 
&c. of the Royal Family, and proclaim- 
ing War or Peace; there is now no 
ſuch Court as the ancient eſtabliſhed 
one of Chivalry, or Marſhal's Court,, 
to judge of martial Law; but in its 
Stad fo is adopted our preſent Form of 
, cali Court- Martial. When 
this Sort of Court was firſt inſtituted, I 
cannot exactly aſcertain, the Tenures by 
Chivalry, which, in Law, fignify Te- 
nures of Land by Knight's Bervice, 
whereby the Tenant was ancie 
bound to perform Service to the King, 
or the Lord of whom he held that Te- 
nure, were all aboliſhed by a Statute of 
12th Charles H. but Courts-Martial 
were cſtabliſhed i in n Exgland long before 
this; 


»The Earl Marſhal has fill the Marſhalſea 

Court under him, where he may fit in Judgment 
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his, 5 * . mentions Henry Vilth, 
having appointed Conrte-Martial to try 
the Rebels after the Battle of Szoke, in 
1487, + and Captain Howard having 
been tried, condemned, and executed 
by a Council of War, for Deſertion, 

from the Parliamentary Army to that of 
Cbarles I. in 1644 f. Yet whether theſe 
Courts -Martial and Council of War, 
were carried on according to the preſent 
F orm, 1 won t pretend to determine. 5 
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" As the. juriſdiction of "By ancient 
Cont of Chivalry, or Marſhall's Court, 
was, by the 'foremention'd Statute of 
Richard II. reſtrain'd to Things rela- 
tive to War, ſo is that of Courts Mar- 
tial confined to the Cognizance of ſuch 
Perſons, only, as are ſubject to Martial 
Law, and of ſuch Crimes as are puniſh- 
able thereby, but the ſame Authority A 
that limits their Juriſdiction, gives them 
full Power to execute it within thoſe 
Limits, and therefore that of a Court 
en and of the Courts of Law, 
WE differ 


Tingat's Trand, of Rapin $ Hiſt. of England, 
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"Lifſer only i in 1 Extent; for the King 
being the ſupreme Magiſtrate of os 


Kingdom, a and intruſted with the whole 
executive Power of the Law, no Court 
whatſoever can have any Juriſdiction, 
unleſs it ſome Way or other rn i; 


from: the Crown f. 1. % 69th 


1 Edward Cook * * the 
putting a Man to Death by Martial 


Law, in Time of Peace, was kind | 


to be againſt Magna Charta, and Mur- 


der; and Sir Matthew Hale © declares, 


That if a Court Martial put a Man to 
Death in Time of Peace, by Martial 


Law, the Officers are guilty of Murder. 
But Hawkins], a more modern Author, is 


of Opinion, that © Where Perſons act by 


«© Virtue. of a Commiſſion, which, if it pL 


Were ſtrictly regular, would undoubt- 

4 fly give A fullAuthority, but hap- 
© pens to. be defective only in ſome 
Point of Form, that they are no Way 


4 criminal,” And as rpg for puniſhing: 


| Mutiny 


+ Staundeforde's Pleas of the Crown, 
1 Cooke's Inſtitution, P. 25 = 


& | Hales Pleas of the Cen, p 499 © 
Ika Fier of the Crown, b. 3. zi. cc. 
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. tary Man is, or 


which an Officer" or Soldier bein 


| Mutiny and Deſertion,' and for the better 

Payment of the Army, and their Quar- 

. oy which is annually paſſed, and im- 
wers his Majeſty to 2 Articles of 
Far, and appoint Courts Martial, gives 

| Ya full Authority, i in Time of Peace, 

as well as War. The Members of a 

Court Martial can run no Riſque of 

being charged with the Guilt of M rder, 

or of having acted contrary to Magna 

Charta, wy yang” 4 Sentence of Death. | 


Tus Cres that are Sienibable by 
« Court Martial, as repugnant to mili- 
tary Diſcipline, are fo plainly ſhewn 
the Articles of War, which every mili 
to be fully ac- 
quainted with, that it would be Pre- 
fumption to t a fufther Exp | 


. 
b them; and as to other Crimes 
of, is to be tried for by the s 
Courſe of Law, in like Manner with 
0 is directed by Act 
of Parliament) it would be needleſs 
to ttouble my military Readers 


(for 
"ww Uſe and Ae Sas Teng 


ly : 7 l 
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1 "Tas Porona ſubject to Martial Low 
are likewiſe pointed out by the Articles 
of War ||, and therefore not neceſſary 
fo be inſerted here. And, laſtly, the 


5 Authority of Courts Martial to take 


Cognizance of ſuch Crimes, and ſuch 
Offenders as are under their Juriſdiction, 


having been evidently proved, the only 


| Hlegality or Irregularity that Officers as 
Members of a Court Martial, are in 
now of bojog guilty. of, is in their 

Manner 


+ In foie Parts of his Majeſty's Dominions, wie. 
Cibrahar, Minorca, Qc. where there is no Form of 


Civil Judicature, all Perſons guilty of any capital 
Trime or other Offences, are to be tried by Courts 


Martial, (a) but Officers who may be employed on 
ſuch Trials, I muſt refer for Information to Actors 

who have wrote fully on the Pleas of the en 

- (a) Articles of War, ſect. 20 and 2. 7 

yy The Articles of War mention only Offici 
Soldiers, and Perſons ſerving with the — in 
Field, being ſubject to Martial Law ; but Hale, and 
other eminent ers are of Opinion, that Aliens, 
| Who in a hoftile Manner invade the Kingdom whe- 

cher their King were N 
and whether or come (aan ag Hou C 

ar with Englib Traitors, cannot uniſhe« 

Traitors, but * be dealt with by * Plug 
- Hale's Pleas of the Crown, 10, ig. 3 Cooke's Inſt. 2. 
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CREED 


Mar bl ing againſt Offenders, 
for ſo exact is the Law even' with Re- 
1 to Form, that ſays Lord Chief 
=_ Juſtice Hale 1, If a Commiſſion of 
=. © Goal Delivery iſſues to A. B. &c. they - 
1 iſit one Day, and forget to adjourn, 
© their Commiſſion, or the Clerk forgets 
4 to enter the Adjournment, if a Felony 
lis committed the next Day, and they 
proceed in Seffions, and take an In- 
_ « ditment, and give Judgment of 
Death againſt 13 Milef:Ror, this 
© Judgment is erroneous, and the Clerk 
Jof Aſſizes ſhall never be permitted to 
© amend the Record and enter an Ad- 
journment; and this Judgment being 
© erroneous, ſhall be reverſed ; but it 
makes not the Judges guilty of Mur- 
der, or Homicide, though in Strictneſs 
of Law, their Commiſſion was deter- 
mined by the firſt Day's Seſſion with- 
out Adjournment.” My Intention 
therefore, is to endeavour to lay down 
ſuch Rules for the Proceedings of Courts 
Martial. as will prevent my Brother 
— when 0 on that Duty, 
Fly * 3 
2 Hale Hif. Plac. Corone, „ 
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rom iRiag! contrary to the Laws of 

their Country E Matters of Form): 
which they are ſometimes unknowingly: | 
led to do, and are thereby laid open to 
a-Proſecution'in.a Court of Law.“ But 


> ee en ee e before 
ne 0 ent Nia » like thoſe 


e Th e fu 4 " 
of other Courts, 588 „ 
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Manr Authors have e a- 
ben Wage. and confined Tri 
by Courts Martial. Courts Martial, ſays 
Napin, are not qo ſtrictly conſin d to 
ithe Letter of the:iLaw, as the uſual 
„Courts of Juſtice, but j pou a more 
— arbitrary Manner, and nent 
Eneroachments of what.is call'd in Ru- 
land Martial Law, u upgn the Privileges 
of the People, has been the; Cauſe of 
- reducing it within : Bounds, ſo that it 
..cannot take Place: but by an Act of 
Parliament made for that Pu 
Chambers in his Dictionary of Arts and 
Sciences, defines Martial Law to be the 
eee upon the Ar- 
1 and Pleaſure of 


FB danke 
«by the King, or his Lieutenants, (as 
| «Whey are called),of: this arbitrary Power, 


- #Tindes- Tran, 6 eins. of. glad, | 
AS Pe 244 


z and 


1 
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trying thoſe accuſed of holding 
ners of his own «ppo 


favourable to his 
1 them only by Fines, and thereby fill- 


(( r 
- Putpols after the Battle of Stoke, by 
Intelli- 


gence with the Enemy, by Comimfſio- 
| ting,” Or W .Aa 


Court Martial, inſtead 
Courſe of | Juſtice, which | was not ſo 
of puniſhing 


ing his Coffers; for in an Accuſation of 
*:this Sort, the Laws of England admit 
of no Medium between Death and ab- 


i 100000 49 Yi and the Mt oro 


Ut; 61 n 7 i | 
Bur this Aube is is now „ reftridted. 
by AR of Parliament, as this Author 
acknowledges, and therefore the ſame 
Objection to Courts Martial cannot now 


be made; for as I have already obſer- 


ved, they are at preſent held by the 
ſame Authority with the Courts of! Law, 
and chat the King (or his Generals 


when impowered. — 
Martial) the ſame Prags of of 

melderating the Rigour of the Law, 
and pardoning or remitting Puniſh- 


e 9 Ae or 
alter 


| (+83 -): 
alter the Sentence of a Court ö Martial, 
than he can a Judgment given in a 
Court of Law. The King, tis true, 
has an undoubted Right to diſmiis an 
- Officer or Soldier from his Service with - 
out a Tryal, but this Power cannbt 
bias a Court Martial, if the Affair is 
left to their Deciſion,” and Men moſt 
ſolemnly ſworn to adminiſter Juſtite 
"WW a op Favour or . 2 


| . I. Bolin; in his - geographical 5 | 


Jrammar, has caſt'a ſevere Reflection 
not only on Courts Martial (the Sen- 
tence of which he ſpeaks of with as 
much Terror as he would of that of the 
Inquiſition) but on all Military Perſons 
in helices In ſpeaking of the Conſti- 


tution of England, he is pleas d to obC- 


ſerve, that Whatever the Privileges 
of the Reſt of the Subjects may! be, 
' © the Gentlemen of the Royal Navy 
and Army, have very little — 
to them ; they are (ſays he) ſubject 
© to the Sentence of a Court Martial, 
Mi and may, in many Caſes, be puniſhed 

* without | 


. 2 Qthoers myſt obey Miniſters fam 
hem they : reqaive their Cammiſ- 


| +*,Seryice, he Was >the Bighis end 


1 away: for a laced Coat, and aa Rather. 


er, 35: too 


— Fer infolent a Rede eee. . 
boa Men. of —— 


0 44 9 


eme Wee cep 


a Judioature. 1 They. ape ohliged 0 
A abey their ſupstior Officers, An thoſe 


„nſions. The Moment therefore: (eon 
+* tinues he) a Gentleman enters intalhe 


+* Privileges: height be entitled to ass 
n eguſkunen. or nathor barters them 


„uauan the Opiaĩan of this. ſelf 


| "a gong a. chore 1Wonder-mop- 
ſasd to carry 


Weight with it, yet his Bookebeing 
——— — 
zFhaſe weak Minds theifirſt; Ideas, ate 


1 -apt.to take a deep Roar, and wl c 


joe them ini their future: Opinion: 
cendeayour to. fhew, that: What he 
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elf is dle "Head.  Ffomh tf v innp 
the other Party of his Grittt®s 
mar, which from my own Obſervitiony 
1 find 110 » = with innumerable 
Ge ed; hut it is foreign 5 
ak jet png whe 
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His Maj veſty 8 Right! to difpoflefFatly 


Officer of Nis Commiſſion without a 
Pryah- Dhavetjuft” now taken Notice 
of, but dus Power Ne nor- conH A tu 
che Mllitary all the "King's" Sttvarity 
ate able to the fare M ef DI 
wuſſion from his: Serwfee] för it would 
be very tnjuſtto deprive hn of Right = 
chief every other Man ctjeys; büt tee 
Kings Diſpleafure? àgaftiff any ef h 
Soetonnts ca otfly: be ſhewiH BY a Di 
miſſion, andi therefore art not de: 
privbd; a Miri Salnun ihftiüates; by 
belag in his Servietꝭ of! the Ptivilegesy 
A othivt Subjects; ahi] as'to cheit being 
ſuheck: to the gentenee of x Court 
Martial, -whiteli appeurs to him ſouread 
fu I hope to ſhe w that no Officer dr 
Soldlieb, or even Mr. Solmon e 
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"Tun, a be. thaw are obliged to 
obey their ſuperior Officers, v 9 
reſerve, and thoſe Officers muſt obey 
Miniſters from whom they receive their 
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eee eſtabliſhed — 


in Force among all Sects of Men; it may. 
perhaps: be more conſpicious in the 
Navy and Army, as the Profeſſion of 
Arms naturally require it, for the bad 
Conſequences that may reſult from not 
obeying Orders implicitly is Time of 
Ction, are very evident; a good Sub- 
ject therefore nevet entertains that falſe 
Notion, as Mr. Saxe juſtiy terms it, 


. 


that Subordination and a paſſive Obe-. 


| dience, is any Debaſement | aiMan's | 
Courage, or that it is anywiſe waving 
the Rights apd Privileges. he is entitled 
to as an Engliſhman: Laſtly, with re- 
gard to the Obgdience to Miniſters; 
| «EL * 8 Rei; 112 99 0 80 IS, 


DO Sees Renee, . 8. 


« 17 5 
Officers, like all other of his Maj FR $ 


9 * W 2 2 i 
62: l 0 


him to make uſe of his Maſter's namo 


: another ſubject to diſpute” orders given 
under that ſanction. That Officers may 
have been tools to miniſters is far from 


being impoſſible ; no profeſſion can be 
expected to have all it's members pure 75 
and incorrupt, but the Faults of indi- 


viduals neither can nor ſhould bring 
cenſure on a whole body: Though f 


deny that a Gentleman the Moe i 
enters the ſervice, barters his rights 
and privileges for a laced Coat and fea- _ 
ther, yet I do not pretend to ſay, that 
thoſe Ornaments induc him has Lofal- 
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Servants, muſt obey his orders, Which . 
are conveyed to them through a mini- 
ſter, and if that miniſter takes upon . 


without authority, it is not the buſi- 
neſs of an Officer, any more than f 


I nAVE now gone c an 15 
3 s arguments, his inſignificancy 1 
os did not intitle him to ſo much notice, 

but the refuting what he had advanced 
furniſhed 1 me with an e of 
ee WH n 


ep + FY own ſubject. I ſhall now attempt 
5 Þ Courts { artial ſtill more fully, — 


; 3 * 3 aj 
all 9 5 for though the priſoner be 
b Pala, a private centinel, as all the Offi- 


"Rank 


/ ty = Jury in a Court law, I-do 
not imagine that a priſoner would ex- 
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CT - (88). | 
5 £ een eee I had to ſay, in regard to 


to ſhew w the, aſtice. of Martial ++: 


7 the 1 of 1 1 Co 


40 ein Al een 
1 Martial. Enjoys ! the ſame Privileges as in 
2 | urt of law, of being tried 33 
us. 5 n liſh ſo 

z .for 1 think I 
than in 


cers who are members of the court are 


55 | Table to tried by the ſame laws. and 


the. ſame crimes, their ſuperior 


Fan be no reaſon for not re» 
gi them as. his peers, Even in a 


5 . dogs the 


5 Re. ae, cee if a non-commiſica's 


' Officer, o or even a prove Centinel is 8 | 
tome of che ſame rank fit as members of Court 

Martial, but in the Engl; Service, none all be 
unde "the dgre of a Commiion' FP 


n'd Officer, 


758 4), 8 
% a gue. cak i in Life) that 


4 himſelf. | | 
gr” beſides 11. noh WE! 19 | 
tried by peers, which a ing enjoys 
in one Court as well as another, there 
are many Advantages which he has at a 


Court Martial, that are peculiar to it, 
: as will he Mein ſeen in the ſequel, | 


In a Court ef N if but one of 
the twelve which compoſe the Jury, 

diſagrees from the reſt, it is no verdict, 
for they muſt all concur in the fame 
opinion. This ſeetns vety ſtrange, for 
we find in the moſt common Occurren- 
ces of life, that it is difficult to meet 


— 


men who are of one mind, yet in con- 
cerns of the 1. heſt moment, where 
life, liberty roperty are at ſtake, 
and wh 10 8 ten of a complicated 
nature, the 10 enjoins twelve men t 
de unanimous in their Judgr zent. Till 
'. they agree they muſt be kept together 
e meat, — fire, ay candle, 
e other wiſe 


4 + Hal hu Pact c p- 270. 


with twelve, or half the number of 1 


7. 3 20 5 
EO; e than by leave of the Court, 


and if the trial happens to be at an 
Aſſize, if they are not agreed before 
the departure of the Juſtices of Goal 
delivery into another County, the ſhe- 
riff muſt ſend them along in cartsy like 
malefactors, all round the cen. or 
till they * | „ 


Tuis appears to be little jeſs than 
— them into a compliance and 
cing men of weak and not over ſctu- 
pulous nature's to injure their ſouls for 
the conveniencies of their bodies, and 
the conſideration of their | worldly in- 
tereſt, for as Jurors are generally tradeſ- 
wen, ſuch confinement, and the ex- 
penee attending it mult be of great "wr 
MERRY er affairs. e 


AI has been e by ſome ahle 
| lawyers, . that this unanimity gives 
great weight and credit to a verdict. 
Baut the misfortune is that there is great 
cc8ʒoom to believe that this unanimity may 
| Ee be rather 1 Hnaginaty than real, 
hs FT ner ol 
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8 chough actually it be the n N 
twelve men, yet virtually it may be no 
more than the verdict of one or two, 
or ſome leſſer number than the twelve. 
An ignorant, irreſolute ſet. of men, 
may be governed by one or more f 
greater ſpirit, intereſt /and+ authority, 
than the reſt. Beſides when they know 
that unanimity is a matter of neceſ- . 
ſity, they will be forward to impoſe 
upon themſelves; they will not give 
their Judgment the full ſcope, but will 
be ready to acquieſce in the ſentiments 
of ſome feen een a. . | 
n, 5 


| whe W 
ir is not ee to conceive any valid 
ee that can be made againſt the 
method of bringing in a verdict by a 
majority of Jurymen. At preſent one 
or more obſtinate and tenacious men 
may in a manner oblige the reſt to con- 
cur in their Judgment, for they muſt 
either acquieſce or ſuffer great inconve- 
niencies in their perſons and property. 
| Few in ſuch caſes perhaps. will refuſe 
to reſign. their own na” ; they 


* 


Pg 


may 


41 


conſider their acquieſ- 
cence as ' rather extorted by neceſſity 


| 1 probably 


than given by choice, and their verdict 
f may be looked upon in the unnatural 
| Ugh of an innocent perjury. f 


in a Court Martial all theſe” incon- 

are avoided, and particularly 
— prevented; for in the firſt 

Plate, "vp Articles of War ex preſely 
© forbid" the fittings of Courts Martial 

before 8 O Clock in the Morning or af- 
ter three in the afternoon, except in 
cafes, which require an immediate ex- 
ample, and therefore they cannot fit 
above ſeven hours at a time, but are at 

to adjourn from day to day till 


liberty 
5 they have fally confidered the Evidence 


pro and con, and when they come to 
give their opinion, they are not under 
the neceſſity of being unanimous, even 
to appearance, but * priſoner is cor 
demn'd or "WO by a Logs amp; 
* + 2 20 2 ec ing in the 1 
Grand Magazine for May 1758 ; his remarks #06 


very applicable to my own purpoſe, I have inſerted 
many of them nearly VERBATIM. | N 
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nine out of thirteen preſent or tu 


thirds, if there be more than thirteen 


1155 preſent, muſt concur in opinion.) . No 


ences, and in order to prevent as far as 
poſſible any Member being biaſed! by 
the opinion of another, as it-is| more 
likely that the younger officers would 

fall into that of their ſuperiors, than the 
elder acquieſce in that of a Junior, the 


| youngeſt Member of 2 Court - Martial, 
in the ſame manner as is obſerved at all 


„ 


debates in the Privy Council, and by 


pulſion, but-all - 
to follow the direction of their cenſci- 


the Houſe of Lords at the trial of a 


I Articles of War. 8. 15, A. 8. e 

5 + Articles of War. 8. 155. A. 8. : FL 1 
r In the French Service the method taken e · 
vent one Member being biaſed by the opinion of an 
other, is ſtill more certain. The youngeſt member 
firſt writes his opinion, at the top of a ſheet of pa- 
per, provided for that purpoſe; then folds down 


the part on which he has wrote, in order that hs 


dne who writes after him may not ſee it. All the 
_ others obſerve the ſame p to the oldeſt 


as „ * 
* 
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7 WoL 
to 

488 | 


PNA. 


oy 


| (24) 
Senseo The being Member of 


| . Martial is pa he 
an Officer, und from the time of his 
being ordered for this duty no other is 
expected from him till the Court is diſ- 
ſolved. From hence it is evident that 
a Member of a Court Martial ſuffers 
no inconveniency of body or prejudice 
to his on affairs to Indies hide 8 in- 
jure his foul by joining in a verdict 
diametrically oppoſite to his real opi- 
it nion; no dogmatic and overbearing 


t of the duty of a7 


— 3 
[GARE „ 
* 


leader to perſuade him into what may 
1 be looked on in the unnatural light of an 
mnnocent perjury, but bis _ DO 5 
1 ende is his 3 C4141 een - rg PD"; 


has which . a 9 "kf hi TT 

” greateſt - chance of meeting with Im- 
pPartiality, I leave to the Judgment of 
the candid Reader. I muſt obſerve 
| further that the Members of a Court 
LE: pip 0 N TIE oppor- 
2 | io kg unity 

Preſident, who 5 fs is la in N to 8 
mine the different ſentences, and inſert his own 

opinion, which is conſidered as two voices if given . 


in favour of the Priſoner, but as only one againſt 
him, Cours dela Science Militaire 4 — 2 7s : 


© 2 * Tom. 1. p. 64. 
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tz ty af being maſters of the cauſe depen- 
ing 323 them then Jurors in a Court 
of law, and are thereby enabled more to 


| 3 give ajuſt verdict, for as every particular | 


circumſtance in the trial is minuted | 
don by the Juitigo Advocate, they may 
_ recur to them as often as they . 
whereas in a Court of law, though the 
Judge or Attorney General may ſum up 
the Evidences with the greateſt exactneſs, 
it would be hardly poſſible for the Ju- 


rors toretain every part of it in their me- 


mories; particularly in a long and com- 
pflicated affair, and the moſt! minute 
circumſtance will often turn * ſcale | 
1 or 5 8 the! Priſoner, - robe aft | 
: Ivo may | perhaps — alledged 0 805 
| 3 Martial a Priſoner is tried by 
a Jury of thirteen men only;- and that 
in à Court of law no Man can be found 
guilty upon any Criminal accuſation but 
dy the N of, at leaſt, twenty 
four, the concurrence of - twelve; ur 
mote r which form the Grand Jury 
e en to ene of In- 


12 1 {:diftithebt 
+ The Grand Jury never 3 5 of leſs than 
twelve, and ä of twenty four. 


— 


4) ET 
Uament ag gainſt, All the udinimous 7 
verdi& of — more, Which com— 


pO o the * "age W * 
— e. — there 


no A 
is the leaſt 24 — 
t 


againſt 


ced coef 87 Contes 
Martial, I ſhall to ſhew that 
this allegation doe not that 
weight with he N firſt be 


np nN 
| Tus gen Unanichi 05 5 
„ I have ng un 42 notice 277 
ſhall now — the nature of 
che advantage gained th a Criminal by 
the previous Examination of a Grand 
Jury. That many are brought to ttial 
by Information, without having been 
indicted by « Grand Jury, is notorious, 
ndl even when a cauſe is into 
| by the Grand Jury, as they only examine . 
the Rvidences for the Crown, it 
often happens that a Man indicted for 
Wilful Murder by them, is only found 
; 0 Man-laughter;' or Pap 1a 


idvan= 


(7) 


Jendendo or per infortunium, by the itt. 
— before whom he is allowed to = 
duce his Evidences and malte his de- 
Fences and of other crimes for which a 
Grand Jury may Jury wil cha of Indict- 
mont, the uit a 8 
Pritone. © Nee 22 5 1 1⁰ 
43 ad © 
| AM AN 3 a Grand 
Joy N refales to find a bill of Indletment, 
or want of ſufficient evidence, can 
2 riſque of being found guilty were be . 
ought. beſore a 1 fartial or 4614 
25 Fado 70 Ren . Exami= 
n. A 1 


. ede Grand Jury 
Fe rendered invalid, if 
that of the petty Jury differs from it, a 
e is in fact tried by the twelve 
oy „which compoſe the — whoſe 
— ſubmit to, and the 
Grand to be only a tem- 
por porn Court abliſhed in. a County, 

r to find out ſuch delinquents as 
þro-ay is ſufficient matter againſt; to bring 
1 5 to a trial before the Judges and 
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5 ; | place ofaGrand Juryisſuppliedby ace 


ttt traces are not wanting of this cuf- 8 
tom from the very inſtitutions of Odin, 


—ſ—— — 
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0 rare and thereby ſave the Court the 


oubleatExaminingtrivilouscomplaints 
unſupported by Evidence -A 


of Enquiry, which is often held, previous 
toa Court Martial, where there is a doubt 
of ſufficiency of cauſe to bring. an offen- 
der before that einm. ; 


"64g r nen 
N fine, a 


nal at 4 C Court W. 


vial} is in reality tried by as many, and 


often more than in a Court of law, for 
though the former is uſually compoſed 
of a Preſident and twelve B embers, it is 
not confined to that number, whereas A 


6 7 Jury never exceeds twelve. * OY 


"Taz method of trial by twelve Jury- | 


men is generally allowed to be very an- 
cient, though authors differ — 
its origin and the ' inſtitution of it in 


England: Sir William Temple ſays 


the firſt leader of the Aſiatick Goths into 
Europe, and founder of that mighty 
kingdom round the baltick Sea, from 
re all the Gothick Governments 


| Hale Hil Placit. Coronz. Pp: 161. ES F 
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15 theſe North-Weſt parts of the World 

were derived: And that this is the reaſon 
it is known to have been as ancient in 
Sweden as any records, or traditions of 


that ingdom, and 8 remains in ons 


JI: S 


9 ee 17 7 Noel as hal- 
Prone who, they ſay, may have adopt- 
ed the favourite number of twelve from 
the twelve ſigns of the Zodiac ; from 
them it deſcended to the Egyptians, and 
the Greoians (among whom this number 
was both famous and ſacred, and) 
from whom, they ſay, we borrowed 
this as well ae — other cuſtoms and 
Jaws, derived it from the Egy prin; 


| Wir enki to the” introdu@ion of 
it into England ſome are of opinion that 
It was broughtin by the Saxons or Ro- 
mans, and others that it was in uſe in the 
time of Alfred, but Rapin © reconciles 
this difference by [obſerving that the 
terms of Jury and verdict as well as 
; 5 oller Te terms were introduced 7 
55 8 — of Rapin' „ Hiſt of Englan, 


by che — but that- l 


mous, — be of à much — mo- 
hiſtory* that Oreſtes who was tried for 
Murder in the Court of bag 4 


Achens, was acquitted by the fuffrages 

; ber and againſt him being equal, in 
which 

=—_ + 0 Stanyan's Grecian Hit. v. . 2525 
=_ It is not agreed who ae this Court, Tome 


aſeribe it to Cecrops, others to Craneus, and many to 
Solon, but the ſource of this error ſeems to be Solon's_ 
reſtoring the om of this Court, and making it ſu- 
perior to the Ephetz, whom Draco had Ner- ior 
do it. The Court was called Areopagus, becauſe it 
| aſſembled on a hill not far from the Citadel called 
Arious Pages, i. e. Mar's Hill. Some ſay that Mars 
was the firſt Criminal tried in this Court. Their fame 
"was ſo great, that foreign nations came to them for 
their deciſion, and Demaſthenes ſays that neither 
laintiff nor defendant ever went away atis fied. 
on They decided all cauſes in the dark, that, ſeein nei- 
SE > | hors aintiff nor defendant, their paſſions might be 
-uninfluenced. But their authority was much dimi- 
nliſned and their credit ſunk by Perieles, who having 
never been an archon, could not be a Member of this 
Court---Univ. Hiſt, J. 1. C 16. 25 103. * 309, 


ö i * 
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We” 


_ which 60 — always paſſed in 
favour of the defendant. And 
the Romans (who are likevriſe ſaid 
to have taken the number Twelus : 
from the Grecians) the cuſton 
that upon the prætot ſending ont * 
Jury to conſult nnd Fudices in con- 
cilum he delivered to every one, three 

Tablets, covered with Wax, one of ab 


= — of Ad — with. Fo 
A thy did cw ©; and the other 
with N Lor non liguit. And then the 
tablets being thrown into a proper num- 
ber of urns or boxes, which were ſet in 
che place where the Jury withdrew, and 
taken but by the Pretor ; he pronounc- 
ed ſentence, ng to the greateſt 
number. In giving ſentence the major 
part of the Judges Was required to over- 
throw the Fre if the number was 
equally divided, the Beger dene Was ac 
wy cleafedf. i "ang 1 


Tas form opt ty pers bein 
doubtlei 


+ kene Antig. of Rome, p. 137. 240. 
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; doubtleſs a moſt juſt and equifable Me- 
= thod, has been adopted by Zourts Mar- 
tial, but the cuſtom of adhering ſtrictly 
r Twelve, and that of 
ä nue together „till 
they at are (or L may ſay, appear) unani- 
mous, which ſtill ſubſiſt in Courts of law. 
has not been introduced among them, 5 
neither the antiquity, nor the reaſons gi- 
ven for the choice of that number being 
judged ſufficient to > it implicitly, 
— the latter, Viz. the unanimity being 
a er in 2 to be ee ima- i 


Tur laws of of Ed may TX divided 5 
into three iz. The Common 
*. the Cir law, and the Sjatute law. 


N „ur Common lone which i is the moſt. 
=: ancient, and general law of the realm, 
n properly the 5 the Kingdom, 

VP bich by length of time have obtained 
ul | tzte force of laws, Ps been generally 
_ received and held as fach before Fa 
WW —  fiatute or. written law, Was i 0 
| #4 alter * 198 e 
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ares wo be the laws peculiar to each city. © I 
or each people. But in the modern ufd, 5 1 
it properly: implies 3 
Wuimed in the Inſtitutos, the digeſt, und 
dhe code otherwiſe called Lex j . 
Sativa Courts che Courts of 4455 "Y 
und in the two univerſities, andavde 4 
ba b the Hart Marſhal when node 
pfiizance of matters touching 

and arms; yet it is reſtrained 
ed in all theſe. by the G 


n 1 91 Bris . 4 . 


Tux Statule las Bevifie 1 1 
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liament which have che force” of HM e. 
1 1 
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and have been made to ſupply the de- 
| | Ko andtorrett the ty. he m- 
this ankert, ade Oft, . 
Martial and Martial lay ãnftituted. e 
Viech 0 bad Hi (orion © 


ite Storage laws- dee eee Porte 
fault with, as being impoſed: 
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TS the exception f being al- 


ways paſſed: pro tempore; and its l _— 
bega conſtantiy tene wed is a ern 


Hof its utility. Hd ider 500 eil 


b att; Nacht 08 ob. 4; ob panth. ak 


4 Troy6r; Courts Martial proceed 
Vio ofa. Statute, which bke all oahers 


on law, which had no authority 


i qr gre gn 0 9 
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the Ack isfilent/it (ould be bn 
chat the manner of p1 xeecding' at 5 
ated hy chat of this 9 
bt; iſhed ©o arts 0 of 5 841 . we 
Der : Fi- e 2 N : ai; 33a; 
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with a few . 
2 of a a 


2 * concerning the —_— — 
as well as regularity of ff 2 
Wrong. "The Members of a Court Mar- oh 


tial 
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firſt. part I ſhall trouble the reader. 


oe — bim te l Fs 


heir conduct, . 4 
1erefore. if. he. errs. all may go ., 


act as Judges, as Well as Jurors, far 
are not only to jud 


Zan 
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mt 
pte to be e in 
elaw; the Jndge Advocate ia Gradind | 
by the Articles of War. to |inform 
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3 the purſuers cannot find him, 
and much more where one harbours in 
this houſe and openly * protects nk 


5 a felon, by reaſon whereof the purſuers 


dare not take him. It is however ne- 


veſſary that a Man know + of the felohy, 
in order to make 1 „ by re- 
5 ceiving that felon: pron. C57 ron. | 
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IN 8 to the 1 of acceſſuries, 
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be diſcharged, for in law, ene 
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0 the Arraignment of Offenders. 6. 


7 HE. firſt thing pee to the 
tryal of an offender, who is ei- 


ther a Principal | 5 e is his | 


being arraigned.” 


FW 


Ee r means ws calling 


2 offender to the Bar of the Court to 


anſwer the matter he is charged with &; 
and in doing which the law directs + 
(and indeed common compaſſion points 


out to us) that every perſon ought to be 2 


uſed with all humanity and gentleneſs, 
which is conſiſtent with the nature of 
the thing, and under no terror or unea 

| fineſs than what proceeds from a ſents 
of his guilt, and the misfortune of his 
preſent circumſtances; and therefore 
© ought not to be brought to the . 5 in a 


contumelious manner, though ch arged 


1 with 85 higheft” ene! ; as s with Bis 
| hands 
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binds tied t ogether + +, or any. other 
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mark of Hol reproach, nor 
evea with fetters on his 1 1 unleſs 
there be ſome danger: ne 
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in a Court of law, he is commands 
ed to hold u up his hand, whilſt the. {oe 


dictment is 3 to 39 but at a 


Court Martial this ceremony is never 
Idmitted, even in the moſt capital caſes. 8 
Vben he comes to the Bar the crime 


| Is to be read, and then the queſtion 
guilty or not guilty is to be put to him 


by the Judge Advocate, and if he. pleads 


not guilty, which is the moſt common 


[nl the tryal may then proceed; bu! 

he, pleads guilty or ſtands mute, or 
** matter to plead either in abate» 
me or in bar of the charge; he 
e of his ſtanding mute or the Juſt» 


| 13 of thee pleas are firſt to be enquir 


red into, the method of. doing of which 


e nature of the ſeveral pleas, that 
may be made uſe of, I ſhall ſhew in 


the 1 —— gy ok 
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ner, he will ther confels, I's d to 
it, or. ſtand. mute, on each © 'which 
| I par treat erer. 55 


15 
8 


* [59 3 70 pot IH, wh 
"hs be 1 N or c implies,” 

7 386] einn 110018 % 
* confedtion; is ——_ a Pris | 
* directly confeſſes ¶ the crime laid 
to his charge, which is the ſtrongeſt 
conviction that can be, and may be 
received + after the plea of not guilty. 
is recorded, . eee s. the re- . 
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legven a  confolion carries wich 4 it dach 


0 — preſumption of guilt, that in 
fend caſe of treſpaſs, it prevents the de- 


nt from. pleading not guilty to an 


action brought afterwards, againſt him 


for the ſame matter, but it is queſtion - 


able whether, in capital crimes, it will 


prevent the defendant from leading 


hot guilty to an appeal, for in caſes 
e 110 ; is at e Court ſhould 
be very tender in giving Judgment too 
: haſtily, and where a perſon on his ar- 
raignment actually confeſſes himſelf 
- guilty | or unadviſedly diſcloſes the 
ſpecial | matter of the fact, ſuppoſing 


at it doth not amount to felony, 


whereas it really does; yet the Judges 
upon 88 circumſtances that ſuch 
_ ' confeſſion ' may proceed from fear, 
menace or vid; or from weakneſs 


or ignorance may refuſe to record ſuch 


cConfeſſion, and ſuffer the 18 5 to Red 
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defendant | in a caſe not capital, doth 
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not directiy on himſelf apileyj- but _ 
a manner admits it by yielding to the” 
Eing's mercy, and defiring to ſubje& 
himſelf to a ſmall puniſhment, in which 
caſe if the Court think fit to accept” of 
ſuch ſubmiſſion and make an entry that 
the defendant poſuit ſo in gratiam Regis, 
without putting him to à direct con- 
feffion-or lea, the defendant ſhall not 
ed to plead not "guilty to an 
1 11 tt for the ſame fact, as ſhall be 
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man“ ſhall not be brought in danger 
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more reaſon es the acquit Hof it ſhould 
bar a proſecution for the receipt, than 
if they were offences that, bore no man- 
ner of relation to one another . But 
it is holden in many books 4 of autho» 
rity, that the aa 75. a Niu opt 9795 
cipal is a bar of a ſubſequent pro 
| Sade of hit as acceſfary re be 
ſuch an acceſfary is in ſome meaſur 
guilty of the fact, and therefore at a 
quital, which clears a Man from 
_ guilty of the fact, doth: — 
clear him from being ſuch an acceflary; 
yet in ſome books # it is holden! that 
one who hag been acquitted as a ptinci _ 
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the Priſoner be the fame 
other matters touching © 


Fence, for ſince it is not his fault that 
his tryal ſhauld: be in a mote looſe and 


ineffectually, or tefuſos to 


- comprehend any mig of what Was 


LL Pleas ofthe Crown, A 2. E. zo. 87. g wo 


> 
ths Court are to ailing 5 — 
perſon and all 
Ltd felony, 
t have pleaded in his de- 


-which he migh 


he did not plead, there is no reaſon hy 


ſummary manner, or any way leſs te- 


> gular or ſolemn than if he he iq art 
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As to the Pe 8 dio; 18 "mute 


of ,malice, it will be ,nec 7g o ra- 
mine in wht e 2 N law W 
held to do . 
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bim. Being afterwards 'tommitted to 5 


neither eat, "nk, not flept, nor Md, any -manger 
of evacuation. Neither, thteats, promiſes, not prayers 
could draw an anfiver from Kim; but Hill 10211 kel 


e as if deſtitute of all ſenſation; run 


* being 25 885 of Mr 1,5 ke ke, | 
could ſtir 3 nor foot, nor cump what was 


daing to him, and after — naw, 


merides of the curious, 
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i tryal as the law *- dĩrects, 
2 properly be ſaid to ſtand mute, 
e who makes no anſwer at all. But 
2 Man hath confeffed enero 

or pleaded and put himſelf. u 

Gents he ſhall — — 

 deemedto have ſtood mute, on account 


N of his ſubſequent ſilence; but the tryal 
| ſhall proceed and the like-Judgment, be 
[ een Caſes. . 
| 4 Srconͤpbrv, As to the confquences 
| =” fading mute of malice. 
lf f ; x the e 33 En. VIII. 1. 2. it FREY 


acted: that notorious felons, which 
| openly be of ill fame, and will not put 
themſelves in inqueſts of felonies, that 
Wen ſhall charge them with, before the 
Juſtices at the King's fuit, ſhall have 
and hard impriſonment, as they 
refuſe. to ſtand: to the common 
oe on land. But this is not to be 
N wt bn — as * 
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4 ed with cords to the four corners of 
L the room, and upon his 


. bear and more. And the firſt day 


e of the priſon, without bredd; Fog 
3 i to be r e er dies.“ 2 — 


unleſs the matter be evident ob 5 
ble, which it is the duty of the Comet 
dans 6 ang or ao to Sir WII 


ray 
Tur . of peine fort & dure, 
or ſtrong and hard puniſhment as reci- 


| ted by Hale 4 is, That he be ſent to 


4 the priſon from whence he came, and 
% put into a dark lower room, and 
« there be laid naked upon the bare 

« ground upon his back, without any 


as raſhes under bim; or tb 


% cover him, except his privy parts; 
his legs and arms drawn and extend- 


laid as 
great 2 weight of Iron, as he can 


* he ſhall have three morſels of barley 
s bread without drink, the ſecond da; 
he ſhall have three draughts of a. 

ester, of ſtanding water next the dor 
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liam Staundeforde ¶ that he heentibic: 
_ rious felon. or openly: of bad fame; and 
therefore he adviſes the Court! for the 
Satisfaction of the ſtatute and the diſ- 
charge of their duty, to examine the 
Evidence, which proves! the priſoner 
guilty of the fact before they proceed 


. 


10 I ſeverity of 5 (from 
which even a peer of the realm + is not 
exempted, if upon an arraignment of 
e before his peer, he refuſes to 
lead) is to bring men to put them. 
5 ſelves upon their legal tryal, and though 
ſometimes it hath been given and execu> 
ted, yet for the moſt part men bethinł 

> nnd and plead, — in order, to 
prevent its being inflicted, Lord Chief 
Juſtice Hale adviſes that the Judgment 
not too haſtily given, that the priſoner 
is not only to have a due admonition, 
but alſo —_— convenient reſpite z- poſs 
ſibly till the afternoon if the arraign- 
ment be in the morning, or till the next 
11 if the arraignment be in the 


afternoon; 
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aterhdowi md that the judgment be 5 
diſtinctiy read to him, that he may know 
his danger before his final refaſal with 
due SNP not to 8 himſelf. Il 


Wo | 


Tuev the lr preteen ſuch 
wentineht for thoſe who ſtand mute of 
malice it ĩs very cautiou] iced, as 
we find by 65 eg ible" Judge s juſt 

quoted; f nd according to Canby. | 
dyn though the law continues, yet 
ſays he, we ſo abhor cruelty that of late 
they are ſuffered to be fo over charge 
with weight laid Lord thei, that” wy 


e o Tem %; 


11 Nen 40h ng ſi 


of 5 Coutts Marte have 7 right 0 
inflit the puniſhment of Peine art & 
dure, einhot be conteſted, for the law 
** if a new felony be made by Act 
Parliament, tough it make no pro- 
viſlon tonching the penalty of ſtanding 
mute, it is however a-neceflary conſe- 
genes thereof i not ſpecially 


En | 
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2385 which. Ln it felony, pert) Ro | 
— * contradiction to it in the Act for 
nth ing Moting, and. Deſertion, &c. 

t yet 


hope never to ſee a Court 
Martial exerting their power over a 
por wretch in a manner ſo barbarous 
batte inner ges. 
Tur law preſcribes no worle puniſh» 
"ment. to a criminal convicted of the 
maſt capital felony, than death, and 
yet contrives the moſt excruciating tor- 
ments for one guilty only of ſilence, or 
at moſt of contempt of the Court; if 
a priſoner accuſed of a Capital Crime 
| ta ſiſts in ſtanding mute, and by tho 
Evidence againſt there appears a 
ſtrong preſumption of — deb 
puaſſüng the ſame ſentence; on him, aq 
Would have been done; if he had plea- 
2 and n guilty, is ſuffiaieut 
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r 1 the Puiloner pleads not at; „ 
puts himſelf upon his tryal; before 
the Prefident and Members are ſworn, _ 
the Judge Advocate ſhould recite to the 


Priſoner, the. names of thoſe who are. 


appointed for his Judges, in order that 


he as well as the Judge Advocate him- 


ſelf, as Council for The Crown, may 


A challeh ſuch (if there be any) as they 
would except againſt, for no Juror 7 2 
can be challenged. either by the Kg 


or Priſoner, without. conſent, after he 
hath been ſworn, whether on the ſame 


* or Eon a former i in the fame tryal, 


„ ; 
x x 3 


„„ _ unleſs | 


* 6 ? ox 'd * 
r T7 


1 The Term A es e nn," 


Member of a Court Martial, as well as to « Jury 
Man in a Court of law, being derived from the tin 


verb, juro, to ſwear ; from hence thoſe ſworn on a. 


are called Jurors. I ſhall therefore uſe the 

word indiſcriminately, except where I have occa- 
fion to make a diſtinction between a Member of a 
a Court Martial and a Jury Man in a Court of law. 
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2 TG as follows. Of Ingueſts, 
ts be talen before any of the Tuſtices, 
and wherein our Lor the King 1s a par- 
ever it be; it ts ed and or 


e by the King and all bit Council, 
tht frm bur natwithſaxding it 
+ lea et N 


e: un, 156, 6. He 5 
BY. 1 305 * | 


they 4 thet ſue fir the King will challenge 
| any of: theſe Jurors they hall" n , 
their challenges a cauſe certain, andthe 
truth of the fame challenge | ſhall it en- 
quired into according to the 1 4 
the Court. However if the :ha 
lenge a Juror before the panel is pers N 
in a Court of law it is agreed that he 
need not ſhey any cauſe till the heile 
pannel is gone through, and it appear 
that there will not be a full Jury wath+ 
out the perſon ſo challenged, and if the 
ee in ander to oblige the Ki 
hes r yet u it hath: bern adjuuiged 4hiat the 
: 9 wok ſhall be holt put to ſhew all 
his n 5 1 before the TROL! N 
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tied for felony, was allowed 00" 
lenge as many as he thought fit under 
the number of three full” Juries, 1. e, 
not amounting to more than thirty five, 
but by 22 Hen. 8. 14 pl: 7. it is enact- 
ed that no perſon arraigned for _ 
Sc. be admitted to any peremptory 
challenge above the number of twenty, 
and this Act wh cane" +. popped . 32 
Hen. Ss; £14 
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tember 11 4 ee alas 
. peremptorily above the number al- 
lowed, he was to be treated as one who 
ſtood mute, or to be adjudged to ſuffer 
death, but if he challenges above twen- 
ty, as the law ſtands at this Day, he 
ſhall not have Judgement of Death, but 
only his challenge ſhall ” pyereraled, 
und Jurors ſworn,” Pant Tian: 
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Hayine ems that it — 
5 rule * that whenever the King is a 
par (as he is in all C Hurts Martial) he 
ho challenges for cauſe muſt ſhew it 
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panel is \peruſed;- as tlie King ſhall, 
where he takes a Challenge; and that 
after a priſoner hath challenged a Juror 
for cauſe and his cauſe hath been diſ- 

allowed or found againſt him, he 

challenge the ſame j urbr 8 
before he is ſworn; I (ha 
ſhew, what are allowed; by * to be 
challenges, WIRES 09S chal- 
Eger for Canſer © 55 bt oe R 
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- Tuywri- are pan my * which © 
a Juror in a Court of law, may be chal- 
lenged, fuch as want of freehold, non- 
treſidence in the County, Sc. Which 
cannot happen in Courts Martial, but 
I ſhall confine myſelf to ſuch as are 

* to oreuf boy: e 3 1 of 
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Indicter ſball be put in ingueſt upon the | 
deliverance f indiftees . felonies, if be 
be:challenged for the Jame cauſe y bim, 
woho.. is indicted. And this exception 
againſt a Juror that he hath found an 
Inditment againſt the party for, the 
fame cauſe, hath bern N 06d, 
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dt b 1 00 the wyal'of foch 4 radi 
ment. but alſo upon the tryal of another 
ſodictenent, or action, wherein the ſame 
Matter I is either in queſtion, or hap- 
pens £6 be material, though not direct- 
ia Iſſue. By this Ratute therefore 
Members of a Court of Enquiry (which 

1 have already obſerved may in ſome 
mas ſure be compared to a Grand Jury) 
may be challenged and excepted againſt 
as Members of a Court Martial held 
_ either for the ſame cauſe, or upon the 
2 of another action, wherein the 

Matter is in queſtion or 
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= the READER. 8 4 


Fry, Books . come from the Preſs hag Hos! 
from Typo graphical Errors; thefe ſheets have 
many more chal 1 Author could wiſh,” but he has 


endeavoured to 8 16 the Pag of Frruata, 
which he begs þ th, Ars y ſome cite to 


while he Ne the ory as * will ſerve to eluei- 
date 1 51 Paſſag ges which may Perhaps ene. 


wiſe unintelli ibis. a 


Beſides the Miſtakes SER Notice of in the Ps : 


-6f Errata; the Author, finds ſeveral 3 and Stops 


improperly placed, and ſome Paragraphs improperly 
connected one with another; but cheſe he e hopes the 


Reader's own judgment will point out to him. 
Though theſe Errors, as well as thoſe inſerted in 


the Page of Errata, are merely Typogra hical, the 
Author thinks himſelf bound 8 


make an e = them. 2 


221 run „ 
.. f. 1.1 8 a Preface, for Heber H. 


Cook r. Coke. - 
1055 t for Cook's Nac en r. Coke's laftirares.. 
d Note, 1. 10, for Cooke's Inſt, r. Coke 7 
8251 otes, 1, 24, for ineſſe, r. in eſſe... e 
Ly 10, J. 18, for the Court, r. this Court: - £ IST) | 
| P. 10, 1: 20, fort tkere, r. - theſe. - Way RE WE ESI 7 
P. 16, 1. 13, for require, r. requires. 8 mars 7 


P. 16, I. 11, for conſpicious, r. conſpicuous. „ 
p. 20, I. 12, omit hg Agoſtrophe! in r 
p. 22, 1. 7, for particularly, f. partiality. 

P. 25».1. 2, for then, x. than. 

p. 25, J. 3, for enabled more, r. better enabled. 
P: 26, 1. 1, alter the Word againſt, inſert, him. DDD, 
p- — 19, for Romans, r. Normans. \ 5 
b. 17 5 6 N Mar's Hill, r. Mars's Hill. N 

ate + for Kenne 4. Antig. of Rome, 1 r, Ken 
eg, Loman Antiquities, 70 
| p. 32, I. 13, omit the @ before the Word Thought. 
p- 36, J. 42, for proceeding, r. proceedings. | 
p. 39, l. 21, 2a, for without Cauſe, r. with Cauſe. 
p. 42, I. 12, before the Word by, inſert bur. 
p. 42, Note + for Page 112, r. age 76. 
p- 43» I. 14, for without, r. unleſs. | 
p. 43»; 1..21, in the Word e r. Advocate's 
3 with the Apoſtrophe. . 2 . 
p- 46, L 5, for Keelying, r. Keelyng. 
p. 52. I. 18, between hem and as, in 
. 5 , I. 9, expunge the Word. or 
P-5 4 20, 25 e r. 9 7 
7s ote || for vide Page 51. r. vide Fa 
2 85 „Note . 11, d. r. ſt Lr * 
p. —.— 12, for Peer, r. Peers. N 
p. 71, Note 1 for Cooke, r. Coke. e 
p. 79, J. 14, for the Indictment is . r. the 
Indictment is in Judgment. | 
Nate || for Tryals per paiſe, q. r. Tryals pen n, c. g. 
p. 91, I. 22, for Koran, r. Alkoran. 
P- 92, I. 14, for Villein, r. Villain. 
P- 941. 21, fora in, r. it. 


—_ 
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p. 97 751. 18, dn ale on, x 1. — 
p- NS 3» for fe 's, r. felonjes. ny 
P- p- 103, 1, 15. e be and 410 inſert declared. © 

P. 105, I. 16, aſter the Word him, Hallely pointed, Cc 

x g for à Full St = 

p. 109, I. 18, between the Words i 17 77 infert u. Fi: 7 

p. 111, 1. 5, for the Subject, r. this Subject. „ - 

P. 117, 1. 14, for infalla ly, r. infallibly. 2” 

P. 421, L. 4, for no more, r, any more. FS 


p. 126, l. 21, for violator, r. violater. 5 . | ny * 
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